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Ms. Donna R. Searcy, Secretary
Federal Communications Commission
1919 M Street, NW
Washington, DC 20554

RE: HM Docket No: d
Dear Ms. Searcy:
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FEDERAL CC».1MUNICATI~S eatMISSION
<FICE OF THE SECRETARY

Enclosed for filinq is a copy of the Comments of WJB-TV
Limited Partnership to the Notice of Proposed Rulemaking in
response to MM Docket No. 93-24. The original and nine copies are
being forwarded to you by overnight delivery.

Please acknowledge your receipt of this letter by file
stamping the enclosed copy of this letter and returning it to me in
the enclosed self-addressed, stamped envelope.

If you have any questions or need additional informaiton,
please advise.

Very truly yours,

WJB-TV Limited Partnership

BY: K~£I/g
Kenneth E. Hall
General Manager
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FEDERAL CO:MMUNICATIONS COMMISSION 'APR 20 1993

FEDERAl.CClIt!oUNICATI~SC(MMiSSION

CHICE OF THE SECRETARY

MM Docket No. 93-24AIlendllent of Part 74 of the
Commission's Rul•• with Regard
to the Instructional Television
Fixed Service

In re: )
)
)
)
)
)

---------------)
COMMENTS OF WjB-TV LIMlTED PARTNERSHIP

WJB-TV Limited Partnership ("WJB") submits these initial

co..ents in response to the Notice of Proposed Rulemaking in MM

Docket No. 93-21 (the "Notice"). This docket proposes to modify

certain of the procedural rules regarding the processing of

applications for stations in the Instructional Television Fixed

Service ("ITFS").

WJB is the general partner of the operator of a wireless

cable television system in Ft. Pierce, Florida and the developer of

a similar system in Melbourne, Florida. I The Ft. Pierce system

currently has over five thousand subscribers, despite being in

business for less than a year. The Melbourne system is expected to

begin operations later this year. In addition, WJB and its

affiliates are actively investigating several other opportunities

in the wireless cable business.

I The WJB entities do business under the name "Coastal Wireless
Cable Television" pursuant to a Certificate of Assumed Na.. filed
with the Florida Secretary of State.
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Background

There i. no denyinq that. the popularit.y of wirele•• cable

t.elevi.ion has au.brooaed in recent. years. In fact., dozens of

wireless syst.ems are now up and operat.ing, inclUding WJB's system

in Pt. Pierce. The.e .y.t.... provide a source of video proqramaing

t.o thousands of cu.t.omers nationwide and represent one of the few

sources of compet.ition to t.raditional cable television.

In order to successtully compete with entrenched cable

systems, however, wireless syste.. must otfer a sufficient nuaber

of channels of proqramaing to potential subscribers. In fact, in

WJB's experience, the lack of sufficient channel capacity is the

greate.t obstacle t.o the development of a wireless system. In most

markets, a system consisting only of the so-called commercial

channels (i.e., the MOS channels) simply cannot compete; customers

want more than eight, eleven or even thirteen channels of

programming.

To obtain the nece.sary nWlber of channels, virtually all

wireless systems must. lease excess capacity on ITFS channels from

the educators who are t.he licensees of the underlying stations.

Through such lease agreements, systems can acquire up to twenty

additional channels of proqramming, albeit on a part-time basis.

These channels, when combined with the commercial channels, allow

the system to provide a competitive product.

Such arrangements are mutually-beneficial to wireless

operators and educators; the operator receives the additional

channel capacity, while the educator typically receives
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conatruction grant., continuinq royalty payaents, and operational

and technical as.i.tance. In fact, aany educators siaply could not

afford to construct and operate their ITFS syst..s without the

a••i.tance of wirele•• operator••

• Ja'. axparianca with ITlS

To date, WJB hal entered into contracts to lea.e axe...

channel capacity on a total of forty ITFS channels. Its lessors

include a variety of educators, including a state university,

co_unity college8, a school district, and several private schools.

The.e arranq...nt. have created partnerships that have benefitted

both students and subscriber••

WJB's contract with the School Board of st. Lucie County

provides an example of the benefits that can arise from such an

arrangement. The School Board serves thousands of pUblic school

students from kindergarten level through high school. Like most

school systeas in Florida, it does not receive all of the funding

as would be ideal.

WJB paid for the construction of the School Board's two

ITFS stations. It also pays a continuing monthly royalty for the

part-time use of the channels. It also provides antennas to the

district's hoaebound students to allow thea to receive the

progra_ing. The School Board use. the channels to transmit

programming to a total of twenty of its schools. It also is able

to produce its own programming; for example, in a recent three

month period, the school system produced a total of 29 different

3



progr_ using royalties paid by WJB. Finally, it i. able to offer

after-school progr...ing which is written, directed, and produced

by students; one of these shows, which is entitled "Ho.ework

Hotline," allows students to telephone specific questions regarding

their hoa.work and studies to a panel of teachers, who answer the

question. over the air for the benefits of all viewers.

WJB, as a developer of a wireless cable systeas and a

benefactor of several ITFS licensees, has an obvious interest in

this proceeding. It will address it comments to several issues

raised in the Notice.

A. The Freeze on Applications

WJB I s biggest initial concern regarding the Notice is the

freeze on the filing of new applications. In a nutshell, the

freeze will stagnate the growth of ITFS. As the Comaission has

noted, most of the newer ITFS applications are sponsored by

wireless operator. such as WJB. In fact, it is no secret that many

ITFS applicants and licensees simply could not afford to construct

and operate their stations without this assistance.

By halting the filing of new applications, the freeze

will jeopardize the future private funding of new ITFS stations.

Potential developers of such systems, uncertain of when the freeze

will be lifted and construction can commence, will simply look

toward alternative investments for their capital. In short, money

that would have gone towards the development of ITFS systems for

educational entities will be lost to other ventures. When the
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fr.eze i. lifted, sOlIe educator. will lik.ly find th••••lv•• having

to fund the con.truction and op.ration of th.ir .tation.

th....lv•••

The freeze will al.o have a trickl.-down .ff.ct on

unbuilt authorizationa. Wir.less op.rator. who have not as• .-bled

sufficient capacity in a particular market will be h.sitant to

expend any construction funds on authorized stations until the

fr••z. is lifted and additional channels are made available. In

all lik.lihood, some authorizations that would have built will

simply lapse. Again, the losers will be the educators.

Th. fre.ze is a s.rious conc.rn because of the

uncertainty surrounding its l.ngth. The Notice r.f.rs to a "short"

fr.ez.. is Paragraph 9 of the Notice. Unfortunately , it appears

that this process may not prove to be a "short" one; paragraph one

of the Notice indicates that it will extend "during the pendency of

this proposed rulemaking." ~ Paragraph 1 of the Notice. Reply

Comments are due in middle of May, and an Order will pre.umably be

rel.ased several weeks afterward. Once the procedural issues are

resolved, the co..ission intends to give "no fewer than 60 days or

some longer period" before opening the first filing window. All in

all, it appears possible that new and outstanding ITFS applications

will not be processed before sometime in 1994.

From the standpoint of wirele.. cable oPerators, this

scenario poses a .erious problem. Those operators who have

expend.d hundreds of thousands of dollars but whose lessors have

not yet filed applications for a sufficient number of channels (or
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whoa. applications are not yet on a cut-off list) must sit idly for

..vera1 JIOnths. Successful operators who desire to develop

additional aarkets (such as WJB) are similarly stranded.

Consequently, the enthusiasm for developing wireless cable syst_,

as well as the necessary capital, are likely to be directed

elsewhere. In short, the freeze could result in a serious blow to

the develop.ent of the entire wireless cable industry.

More importantly to this proceeding, it is critical to

realize that these negative effects will extend to the educational

community. Over and over again, WJB's ITFS lessors have cited

tight budgets and fUnding cutbacks as creating an immediate need

for ITPS capacity. In many ca.e., these stations allow instructors

to simUltaneously reach additional students and remote campuses,

all at a reasonable cost. Best of all, the enormous cost of

constructing and operating these stations is virtually always borne

by the wireless system.

To the extent that the freeze discourages wireless

investment and development, it will adversely affect the many

educators who depend on wireless operators. In other words, these

educators, whose bUdgets are tighter than ever, may now have to pay

for their ITFS stations themselves.

B. Processing of Applications

WJB understands the difficulties that have resulted to

the Commission staff from having to process hundreds of
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applicationa. Unc1O\l1:)tedly, this i. a difticult and thankle.s task.

It is ironic that the probl_ ari••s in large part

because of the .ucce•• ot ITFS and the benefits that have arisen

through commercial partnerships. Th. Commi.sion should not lose

.ight of this important point. Regardle.. of what actions are

ultimately taken to deal with the backlog, th.re is no denying the

tremendous benetita that have resulted to all parties from ITFS

leasing arrang_nts. The Commis.ion should be careful not to

disrupt the operation of these arrangements.

WJB believes that the real problem lies not in the rules

themselves, but in the ability of a few commercial entities to

abuse the filing proce.s. Specifically, it i. well-known that some

groups have been using the application process in order to

warehouse spectrum that they will probably never utilize, and in

most cases, never intended to utilize. By filing applications in

dozens, perhaps hundreds, of markets, they have established a

bargaining position in the development of numerous wireless cable

systeas nationwide. Ultimately, the legitimate developer of those

systems must deal with these entities to assemble the necessary

number of channels.

Additionally, the problem has been compounded because too

often these parties file radical modifications or amendments to

their applications, sometimes without the consent or knowledge of

the underlying applicant. In the past, for example, modifications

have been filed to add and delete dozens of receive sites at one

ti.e, often creating or expanding interference problems with other
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applicant.. The re.ult i. typically a slew of petitions to deny

and a coaparative evaluation of .utually-exclusive applications,

all of which ultiaately exhaust the co_i.sion'. liaited ti.. and

resources.

This situation creates a score of problems to educational

entities that legitimately desire the use of ITFS channels. First,

for those entities who contract with the warehousers, they often

find - after a considerable delay - that their le8see lacks both

the resources and the inclination to construct their station.

Second, and often more serious, because the warehousers often

enlist dubious entities to apply for the stations, legitimate

educators sometimes find that their applications are mutually

exclusive and, at best, cannot be granted except after a

considerable delay. Finally, when huge amounts of the Co_ission 's

resources are wasted by the antics of the warehousers, the

processing of legitimate applications is inevitably slowed.

WJB believes that the solution to the backlog problem is

not to discourage applications, but to deter the activities of

those who repeatedly abu.e the process. In the past, the

Commission has returned deficient applicants and forfeited unbuilt

authorizations involving these groups; unfortunately, the

application itself, as well as the unbuilt authorization, possesses

a "nuisance value" in that it prevents a legitimate applicant from

obtaining the use of the spectrum until the return or forfeiture

occurs. Furthermore, the mere review and return of such

applications wastes the co_ission 's time and resources. Thus, to

8



effectively 4eal with the underlying probl.., it is critical that

such filinqa be 4iacouraCJed altogether.

To deal with tlle probl_, WJB proPOs.s that the

ca.ais.ion strenqthen the rules requirinq that filers (and their

sponsors) demonstrate their financial ability and wherewithal to

construct the applied-for stations. CUrrently, the Commission

requires applicants to certify that they have "reasonable

assurance" of co_itaents from donors and that the donors have

"sufficient net liquid assets." See Question 2, Part III of FCC

Form 330. Unfortunately, this requirement places the burden on the

applicant, who presumably would not have entered into an excess

capacity lease aqreement had he not believed in the credit

worthiness and character of his sponsor.

Instead, WJB proposes that applicants (or their sponsors)

be required to submit actual proof of their financial ability to

construct the underlyinq station. This could include a letter of

credit, a trust account established for the purpose of

construction, or in the case of state institutions, proof that

funds have been allocated by the appropriate qovernment body. In

other words, the applicant should have to prove its ability to

construct the station before its application is processed.

WJB further submits that separate proof should be

required for each applied-for station. For example, if an

applicant seeks authority to build two stations, it should be

required to prove its ability to finance both stations. Likewise,

if a commercial entity sponsors five ITFS applications, it should
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be required to post five separate letters of credit. This

requir...nt would eli.inate one alleged abuse in the industry ,

naaely that of one or .ore entities who have sponsored scores of

applications, but who have the ability and intent to construct only

a few, if any, of the underlying stations.

c. Ule of Filing Windows

WJB ccmaends the coaaission for seeking to "control the

flow of applications better, thereby significantly i.proving

processing efficiency." ~ Paragraph 7 of the Notice. However,

it questions whether the use of filing windows will accomplish this

objective. More importantly, it fears that the use of filing

windows will adversely affect many of the educational entities who

would otherwise benefit from ITFS installations.

Unfortunately, it is difficult to comment on the filing

window concept, as the Notice gives few details of how the process

would work. WJS assumes that whenever a given window is opened,

all applications received during the periOd of the window will be

processed at once. If more than one applicant applies for the same

channels in the same market durinq the same window, a comparative

analysis would be conducted. Alternatively, the Commission may be

planning to assign certain markets to specific windows.

Presumably, with the intention of benefitting the most potential

users while- controlling the quantity of applications, the first

window would include a handful of the largest markets; smaller

markets would be included in SUbsequent windows, some of which may
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not be opened for .everal years. WJB believes that either of these

approaches will result in adverse consequence. to .any ITFS

hopefUls, a. well a. the co..i.sion.

If the fonaer approach is adopted, WJB believes that it

will r_ult in an even greater abuse of the following process.

When the first filing window approaches, legitimate operators such

as WJB will face a critical choice - either they pound the paveaent

to find applicants for every channel group in every market that

they wish to develop or they risk the possibility that a warehouser

could sponsor an application on one of these groups and then use

the channels to extract a payment. Thus, prudent operators - as

well as educators - would be motivated to file in the initial

window, a situation that could lead to a slew of hastily-prepared

applications.

If the latter approach is adopted, WJB believes that the

co_is.ion needs to develop a mechanism of identifying those

markets that should be included in the initial windows. For

example, there are many smaller markets where educators are seeking

channels and have funds available for con.truction. There are

likely large markets where channels are not being sought or

construction funds do not exist. In such situations, it is only

lO9ical that the applications of the former be processed first.

The situation in Ft. Pierce illustrates this point.

According to the United states Department of Commerce, Ft. Pierce

has a population of less that 250,000 people; indeed there are



alone that are larger. Had its ITFS channels been allocated

through a filing window under this approach, that window probably

would still be several years away. However, because local

educators, such as the school board and the community college,

desired ITFS channels and acquired the funds to pay for them, these

stations are now, or soon will be, operational.

Instead, WJB urges the Commission to maintain its current

rules and to issue cut-off lists on a regular basis. If the slew

of applications filed by speculators, warehousers and alleged

greenmailers, is halted as WJB proposes, the Commission will have

fewer applications to process. Furthermore, because most

legitimate educational entities have shown the desire to cooperate

with each other, at least in WJB's experiences, the Commission will

have fewer mutually-enclosure situations, thus requiring fewer

time-consuming evaluations. All in all, the process will work as

it should - those legitimate educational entities that need and are

able to construct stations will receive them on a timely basis.

RESPECTPULLY SUBKITTBD this 19~day of April, 1993.

wn-TV ~. Pl:~B L~::--'AIlHl!RllllJ:P

BY: K~£II~.
Kenneth E. Hall
General Manager
8423 S. US #1
Port st. Lucie, FL 34985
(407) 871-1688
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